- Schedule D

Summary of Comments and Responses of Partlmpatmg J urlsdlctlons

The Participating Jurisdictions received 70 letters from 56 commenters in response to the proposed amendments (the Proposed
Amendments) to Form 58-101F1 that were published for comment on January 16, 2014 in Ontario and on July 3, 2014 in the
remaining Participating Jurisdictions. Having considered these comments and consistent with the responses set out below, we are
implementing the Rule Amendments. Unless otherwise stated, when we refer to issuers in our responses, we are referring to the non-
venture issuers to which the Rule Amendments will apply.

This summary of comments and responses of the Participating Jurisdictions is divided into the following sections:

A. General comments (No. 1-9)

B. Director term limits and other mechanisms of board renewal (No. 10-29)

C. Policies regarding the representation of women on the board (No. 30-39)

D. Consideration of the representation of women in the director identification and selection process (No. 40-42)

E. Consideration given to the representation of women in executive officer appointments (No. 43-44)

F. Issuer’s targets regarding the representation of women on the board and in executive officer positions {No. 45-51)

G. Number of women on the board and in executive officer positions (No. 52-58)

H. Review of compliance with any new disclosure requirements after issuers have provided disclosure for three annual reporting
periods (No. 59-61)

1. Other comments (No. 62-73)

No. | Topic Summary of comments Responses of Participating Jurisdictions

A. General comments

l. Support for the
scope and content
of the overall
proposal

Thirty-three commenters indicated general
agreement with the scope and content of the
Proposed Amendments.

In particular, twenty-four commenters expressed
support for the “comply or explain” approach.

We acknowledge these comments of general
agreement.
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No. | Topic Summary of comments Responses of Participating Jurisdictions
2. Support for One commenter who supported the overall content | We agree that the considerations and policies of
flexible approach | and scope of the Proposed Amendments, was of the | issuers with respect to board appointments and the
view that the considerations and policies of issuers | appointment of senior management will not, and
with respect to board appointments or the should not, be the same for all issuers. The “comply
appointment of senior management will not, and or explain” approach embodied by the Rule
should not, be the same for all issuers. Amendments provides flexibility for issuers. The
Rule Amendments do not require that issuers adopt
policies but rather allow issuers to determine the
considerations and policies with respect to board
appointments and the appointment of senior
management that are appropriate to their individual
circumstances.
3. Opposition to Four commenters were opposed to the Proposed We acknowledge these comments of opposition.

overall proposal

Amendments.

One such commenter was of the view that corporate
governance and disclosure rules should provide
issuers with the flexibility to adopt corporate
governance, disclosure as well as board and
management recruitment policies and practices that
both comply with applicable legal requirements and
suit their own particular needs and circumstances.
The commenter further believed that the “one size
fits all” approach taken by the Proposed
Amendments would eliminate flexibility, ignore the
unique circumstances and needs of issuers and
could lead to unintended consequences. The
commenter was of the view that an issuer should be
free to seek the most qualified persons, regardless of
gender, because this approach would allow the
issuer to make decisions that are in the best interests

However, we believe that the Rule Amendments
will provide issuers with the flexibility to adopt
corporate governance, disclosure as well as board
and management recruitment policies and practices
that both comply with legal requirements and suit
their own particular needs and circumstances.

We disagree that the approach taken by the Rule
Amendments is a “one size fits all” approach. We
also disagree that the approach would eliminate
flexibility, ignore the unique circumstances and
needs of issuers or limit the ability of issuers to act
in their best interests and those of their
sharcholders. Rather, we believe the Rule
Amendments take a nuanced approach, provide
flexibility and acknowledge the unique
circumstances and needs of issuers.
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of the company and its shareholders.

We agree with the commenter’s view that issuers
should be free to seek the most qualified persons.
We believe that it 1s important for boards to select
the most qualified candidates and to attract the
broadest pool of qualified candidates. Attracting a
broad pool will help to provide opportunities for
qualified board candidates, including those who are
woimen.

4. Opposition in One commenter was of the view that the Proposed We acknowledge this comment. However, we
relation to Amendments serve little purpose for controlled believe the Rule Amendments will provide issuers
controlled companies while imposing additional costs and with the flexibility to adopt, if appropriate, policies
companies complexity on the process for electing directors, and | that take into account their unique circumstances.

ultimately not serving the best interests of
shareholders.

5. Concerns One commenter did not support the limited scope of | The Rule Amendments are intended to increase
regarding limited | the Proposed Amendments because they do not transparency so that investors can make informed
scope of the address the need for programs aimed at increasing investment and voting decisions. We believe that
proposal the number of qualified women who are open to the Rule Amendments provide issuers with the

pursuing and actively pursue appointments to flexibility to implement such programs, if
boards and executive officer positions. appropriate in their circumstances.

6. Inappropriateness | Two commenters were of the view that The Participating Jurisdictions currently have
of securities representation of women on boards and in senior regulatory oversight of corporate governance
regulatory management positions should not be the subject of | matters and the Rule Amendments fall within the
oversight securities regulatory oversight. ambit of that regulatory oversight. The Rule

Amendments encourage effective governance,
educate investors and provide transparency.
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Concern about
relationship
between gender
diversity and
board
effectiveness

One commenter was of the view that:

e The Proposed Amendments reflect a spurious
positive linkage between better decision-making,
greater transparency, gender representation, and
board effectiveness.

e The case has not been made to connect better
decision-making, through transparency and
altered gender representation, leading to more
effective boards.

¢ Since women make up half of the university
populations today, as women move into their
careers and into the business world, the number
of women represented in senior management
and on boards will naturally increase.

e The Proposed Amendments may be problematic
for companies, especially smaller capitalization
companies. For example, the commenter pointed
to the resource and construction sectors, where
representation of women has historically been
low because women did not traditionally go into
these fields or were not encouraged to do so.

We acknowledge these comments. We refer to the
research outlined in the Consultation Paper and the
transcript from the October 2013 OSC Roundtable,
both of which outline the “business case” for having
women on boards and in senior management.
Further, we believe that the Rule Amendments will
provide issuers with the flexibility to tailor their
policies and practices to reflect their particular
circumstances.

Concern about
interference with
business
judgement

One commenter was of the view that the Proposed
Amendments unjustifiably questioned business
judgement, and would, therefore, unnecessarily
interfere with private enterprise. The commenter
suggested the implementation of a rule similar to the
“Rooney Rule”, which was implemented in the
National Football League in order to increase the
representation of visible minorities in team
administration. By following a similar rule, this
commenter suggested that non-venture issuers

We acknowledge this comment. The Rule
Amendments are intended to address disclosure
relating to corporate governance, with a view to
providing investors with information, thereby
allowing them to make informed investment and
voting decisions. We believe that implementing a
rule similar to the “Rooney Rule” adopted by the
National Football League is not consistent with the
more flexible comply or explain approach embodied
in the Rule Amendments, which allow issuers to
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would be required to interview at least one female
candidate for any available board or senior
management position.

adopt policies and procedures appropriate to their
circumstances.

Diversity as
strategic priority

One commenter suggested that a non-venture issuer
should be required to adopt a performance model
whereby diversity is a strategic priority. The
commenter was of the view that the chair of the
board should be accountable for communicating the
business case for diversity to the rest of the board
and the CEQ. The chair of the board should be
responsible to create a model for board diversity

Goals for executive officer representation should be
embedded into CEO business accountabilities.

which includes goals and timelines for achievement.

Requiring issuers to adopt a performance model
whereby diversity is a strategic pricrity would go
beyond a “comply or explain” disclosure model.
However, any issuer that chose to adopt such a
performance model may choose to voluntarily
disclose the details associated with it.

B. Director term limits and other mechanisms of board renewal

10. | Support for Twenty-six commenters supported requiring We acknowledge these comments of support.
disclosure disclosure regarding director term limits.
regarding director
term limits

11. | Benefits of Twelve commenters were of the view that director

director term
limits

term limits are associated with certain benefits.

Six of these commenters were of the view that
requiring disclosure regarding director term limits
will encourage an appropriate level of board
renewal.

Other examples of benefits of the Proposed

We agree that director term limits are one way to
achieve board renewal and note that there are also
other ways.

19




No. | Topic Summary of comments Responses of Participating Jurisdictions
Amendments that commenters mentioned included
encouraging board diversity, allowing investors to
assess key aspects of board governance such as
independence, improving the director evaluation
process, and giving companies the opportunity to
review their directors’ appointment process.
12. | Support for Four commenters suggested that issuers that have We agree with this comment. The Rule
required director term limits should be required to disclose Amendments require that issuers that have director
disclosure of those term limits. term limits provide a description of those term
director term limits.
limits by issuers
13. | Support for One commenter was of the view that, where 1ssuers | We do not think that it is necessary to require
disclosure have adopted director term limits, they sheuld also | disclosure relating to particular directors as part of
regarding use of | indicate where and why discretion has been the Rule Amendments. We also note that
discretion to exercised to override the limits in the case of information relating to individual directors is
override director | individual directors. The commenter further required to be disclosed under item 7 [Election of
term limits suggested that this may already be implied in item Directors] of Form 51-102F5 Information Circular
10 [Director Term limits and Other Mechanisms of | (Form 51-102F5).
Board Renewal] of Form 58-101F1, but that the
requirement could be clarified.
14. | Support for Two commenters suggested strengthening the The meaning of director independence for the
disclosure disclosure requirements regarding director term purpose of NI 58-101 is set out in section 1.4
regarding limits by requiring disclosure of how directors of [Meaning of Independence] of National Instrument

independence of
long-tenured
directors

longer tenure (more than 10 years) maintain their
independence.

52-110 Audit Committees and Form 58-101F1
requires disclosure regarding the independence of
directors. While we acknowledge that the tenure of
a director may be a relevant factor when considering
the independence of a director, we are not proposing
changes to the meaning of independence or the
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related disclosure at this time.

15. | Support for Four commenters were in favour of some form of We acknowledge these comments. We do not
mandatory or mandatory or suggested director terms limits. propose to mandate or suggest appropriate director
suggested director term limits at this time. We recognize that there are
term limits or One such commenter was of the view that a other mechanisms that will facilitate board renewal
guidance disclosure requirement is important but is not and the Rule Amendments take a flexible approach

sufficient to generate board renewal. The that permits issuers to tailor their policies to their
commenter suggested a requirement that issuers set | circumstances.
director term limits. As an alternative, the

commenter proposed enhanced disclosure until such

a requirement could be implemented.

One commenter suggested providing guidance to

issuers related to a proportion of directors who

could be excluded from such a policy to take

account of the significant value that can be offered

by long-serving directors.

One commenter was of the view that a “comply or

explain” regime with flexible targets is likely to

have far more impact than the disclosure of director

term limits requirement.

16. | Challenge in One commenter was of the view that defining We also believe that the disclosure requirement may
defining appropriate director term limits can be challenging. | contribute to a better understanding of best
appropriate The commenter suggested monitoring the area with | practices.
director term successive disclosures.
limits
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17. | Opposition to link | One commenter was supportive of additional We acknowledge this comment. We note that the
between disclosure of this nature. However, the commenter | disclosure requirement related to director term
additional was of the view that director term limits impact a limits and other mechanisms of board renewal is a
disclosure broader range of matters than just board diversity stand-alone item in the Rule Amendments. We
requirement and | and believed that it would be incorrect to draw expect that the information disclosed under this
gender diversity correlations between an issuer’s appointment of a requirement will be helpful to investors when

woman to their board and that issuer’s adoption of | assessing an issuer’s approach to board renewal as it
director term limits. For this reason, the commenter | relates to gender diversity and more generally.
recommends that this type of disclosure not be

included in the context of director term limits.

18. | Opposition to Four commenters were of the view that the We acknowledge these comments. The Rule
mandatory or Proposed Amendments should not specify terms Amendments do not specify mandatory or suggested
suggested director | limits to be adopted by issuers. director term limits. The Rule Amendments reflect
term limits that there are other mechanisms for achieving board

One of these commenters did not believe that renewal.
imposing mandatory director term limits would be

appropriate as it would fail to take into account the

diverse business needs of different issuers.

19. | Opposition to Five commenters were opposed to the requirement | We have revised the Rule Amendments so that the
director term to disclose director term limits. disclosure requirement is not focused solely on
limits director term limits but instead also requires

Two such commenters were of the view that the
implementation of director term limits is an
inappropriate and unproven way of increasing board
effectiveness because it discounts the value of
experience and continuity amongst board members
and may lead to the exclusion of valuable board
members. These commenters were also of the view
that the imposition of director term limits creates
particular difficulties for controlled companies,

transparency regarding board renewal more
generally.

As the Rule Amendments impose disclosure
requirements but do not mandate the adoption of
polices related to board renewal, we believe that
issuers will have the flexibility to choose which, if
any, mechanism of board renewal is appropriate for
their circumstances.
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including by usurping the right of controlling
shareholders to elect their choice of board members.

20.

Impact of director
term limits in
increasing board
effectiveness

One commenter was not convinced that disclosure
of director term limits is an effective mechanism to
increase the flow of female talent onto Canadian
boards. The commenter suggested that the focus
should be placed on board performance evaluations.
This commenter was also of the view that board
evaluations may be a more effective means of
addressing director independence than director term
limits.

The Rule Amendments encourage issuers to adopt
and disclose the approach to board renewal that they
believe to be the most effective and best suited to
their circumstances.

21.

Concerns
regarding
disclosure
requirement

Four commenters were of the view that requiring
disclosure of director term limits would lead issuers
to put terms limits in place and could thereby
encourage an inappropriate degree of director
turnover.

One of these commenters was of the view that

proxy advisors might view the disclosure of no
director term limits as a governance failure and
pressure the issuer to adopt director term limits.

The Rule Amendments recognize that there was
broad support for the disclosure of director term
limits but requires issuers to explain their particular
approach to board renewal. Issuers are given an
opportunity to be transparent with investors about
their approach to board renewal so that investors
can make an informed assessment of the issuer’s
corporate governance practices.

22.

Need or demand
for director term
limits

One commenter was of the view that there should
be a demonstrated need or demand for director term
limits prior to recommending them. This commenter
noted that director term limits may lead to
reluctance to point out underperformance on the part
of a director as it may be easier to wait until the end
of the underperforming director’s term.

We are not recommending or mandating director
term limits, but rather requiring transparency in
relation to director term limits as well as other
mechanisms of board renewal.

Furthermore, the Rule Amendments are not
intended to suggest that issuers that implement
director term limits should rely on those limits as
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No. | Topic Summary of comments Responses of Participating Jurisdictions
their only mechanism of board renewal. We
encourage issuers to adopt policies that are
appropriate to their circumstances and that will
maximize the effectiveness of their boards.
23. | Further Four commenters were of the view that further We acknowledge these comments. The development
consultation consultation would be appropriate prior to the of a disclosure record relating to director term limits
imposition of a disclosure requirement related to as well as other mechanisms of board renewal may
director term limits. facilitate better understanding for issuers and other
stakeholders of best practices in relation to board
One of these commenters expressed that the issue of | renewal.
director term limits is broader than its relationship
to diversity. We agree that director term limits are relevant to
aspects of corporate governance other than diversity
and note that the disclosure requirement regarding
director term limits and other mechanisms of board
renewal is a stand-alone item in Form 58-101F1.
24. | Benefits of board | Two commenters were of the view that board We acknowledge these comments. We believe that
renewal renewal is generally associated with certain benefits. | board renewal is an important aspect of corporate
governance.
Examples of benefits mentioned by commenters
include increasing diversity and adding new
perspectives to the board.
25. | Other Nine commenters were of the view that director We acknowledge these comments. We agree that

mechanisms of
board renewal

term limits are not the only means of achieving
board renewal.

Many of these commenters were of the view that
director term limits have not been established as a
best practice.

there are other means of achieving board renewal.
The Rule Amendments leave to the issuer the
decision of which, if any, mechanism of board
renewal is appropriate in its circumstances.
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Rather, many of these commenters mentioned other
mechanisms of board renewal could be preferable
such as the director and committee evaluation
process, mandatory retirement age policies,
identification of skills and needs and succession
planning.

26. | Disclosure of Two commenters suggested that issuers be required | We agree that issuers should be required to disclose
other mechanisms | to disclose any mechanisms they utilize that support | any mechanisms of board renewal they utilize and
of board renewal | board renewal and not necessarily restrict the have revised the Rule Amendments accordingly.

disclosure to director term limits.

The Rule Amendments now require a description of
One of these commenters was of the view that the the director term limits or other mechanisms of
disclosure should include the details of the policy board renewal employed by the issuer. Issuers are
and the rationale for it. Furthermore, this free to adopt the policies that suit their
commenter suggested that boards that have adopted | circumstances including targets for exceptions from
a director term limit or retirement age policy should | such policies.
be allowed to set and disclose a discretionary target
for a proportion of board members to be excluded
from this policy.

27. | Support for Twenty-three commenters believed that requiring We acknowledge these comments of support.
additional non-venture issuers to disclose: However, on reflection, we agree with commenters
disclosure e the number of new directors appointed at the last | who believed that this information would be

regarding new
board
appointments

annual general meeting, and
¢ the number of new directors appointed that were
women,
would be helpful for monitoring the renewal of
board membership as well as resulting in progress
towards greater gender diversity.

sufficiently discernible from other disclosure
requirements such as item 7 [Election of Directors]
of Form 51-102F5, which requires issuers to
identify proposed directors. Furthermore, we
believe that year-over-year comparison of the
disclosure required by item 15 [Number of Women
on the Board and in Executive Officer Positions] of
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One such commenter was of the view that such
disclosure requirements would provide enhanced
information about the dynamics of the board’s
composition and provide information to boards, and
shareholders alike, to determine if the policies
adopted by the board are effective.

One such commenter was of the view that this
information should be disclosed as it aligns with the
other disclosure requirements in the Proposed
Amendments, and would not require greater effort
or a higher degree of information disclosure.

Two commenters were of the view that disclosure of
new appointments and the number of women among
them should be discernible to investors from the
issuer’s proxy circular, but did not oppose the
disclosure requirements on that basis.

One commenter was of the view that the number of
vacancies to be filled at the next annual general
meeting should also be disclosed.

Form 58-101F1 will provide meaningful
information to investors who would like to monitor
the renewal of board membership and progress
towards greater gender diversity.

28.

Opposition to
additional
disclosure
regarding board
appointments

Four commenters opposed these additional
disclosure requirements.

Three such commenters expressed that additional
disclosure requirements were not necessary because
the information could be gleaned from disclosure
that 1s already required in other documents such as
the management proxy circular.

We acknowledge these comments and note that the
Rule Amendments do not require such additional
disclosure.
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One of these commenters was of the view that this
additional requirement could unfairly penalize
entities who already have a significant portion of
women on their board and by virtue of this do not
need to have as high of a proportion of female
appointees.

One commenter was of the view that additional
disclosure is not necessary because most issuers will
provide this disclosure out of necessity when
explaining their targets and achievements.

29.

Suggested
additional
disclosure

Two commenters suggested further disclosure
requirements.

One commenter suggested that non-venture issuers

should disclose:

o the skills, experience, qualities and diversity of
current directors,

¢ inclusion of diversity as a consideration of the
skills and competencies required by the board,
and

e the number of new directors appointed and how
many of these new appointments were women in
cach of the last three years. The commenter was
of the view that information for one year will not
provide investors with the information needed to
assess whether a non-venture issuer is making
progress.

One commenter was of the view that the number of
women on the nominating committee should also be

We believe that item 6 [Nomination of Directors] of
Form 58-101F1 provides sufficient information
regarding the board renewal process.
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disclosed. The commenter also suggested that
documents and data supporting disclosure could
include copies of “search criteria” finalized by
executive search firms.

C. Policies regarding the

representation of women on the board

30.

Support for
disclosure of
policies regarding
the representation
of women on the

board

Ten commenters supported requiring disclosure of
policies regarding the representation of women on
the board.

In noting their support, one commenter was of the
view that boards that adopt policies advancing
gender diversity should be more successful in
achieving this objective.

In addition, another commenter was of the view that

such disclosure will allow investors to get a better

understanding of a company’s approach regarding

the representation of women on the board and how

this fits within a company’s process. This type of

disclosure, the commenter believes, will:

e provide greater transparency of policies and
processes,

e promote dialogue with issuers, and

¢ help to address this issue in a more concrete
way,

all of which will result in greater representation of

women on boards.

One commenter was also of the view that a diversity
policy should result in real change within an

We acknowledge these comments of support.
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organization and not merely be adopted to address a
disclosure requirement. The commenter was also of
the view that adopting a diversity and inclusion
approach that is data driven as well as closely linked
to the organization’s business strategy and culture
will make it more effective in creating real change.

31.

Disclosure of
policies and
programs aimed
at increasing the
representation of
women

One commenter was of the view that the Proposed
Amendments should also require disclosure
regarding policies and programs implemented to
increase the participation of qualified women in
order to provide transparency regarding steps taken
to increase the number of women.

The Rule Amendments are intended to increase
transparency so that investors may make informed
investment and voting decisions. If an issuer has
adopted such a written policy, we expect an issuer
to disclose it. In addition, we believe that the Rule
Amendments provide issuers with the flexibility to
implement such programs, if appropriate in their
circumstances.

32.

Definition of
policy — support
for limiting
definition to
written policies

Eighteen commenters supported a narrow
interpretation of the term “policy”, which only
includes written policies.

Reasons cited included that written policies are
considered to be more effective. They have the
advantage of greater transparency, consistency and
measurability with respect to application and
outcomes over unwritten policies.

We agree that the term “policy” for the purposes of
this disclosure requirement should only include
written policies. We have clarified the Rule
Amendments to refer to “written” policies, as they
provide greater transparency, consistency and
measurability with respect to application and
outcomes.

33.

Definition of
policy — support
for broad
definition
including
unwritten,

Ten commenters supported a broad interpretation of
the term “policy” as long as it has the required
impact within the organization. The commenters
were of the view that a broad interpretation gives
issuers the flexibility in the form of policy they
adopt.

As noted above, we believe that the term “policy”
for the purposes of this disclosure requirement
should only include written policies, and we have
amended the Rule Amendments accordingly.

The Rule Amendments do not require that an issuer
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informal policies

In addition to both formal written and informal
unwritten policies, one commenter suggested that
the term “policy” should include guidelines,
policies, programs, practices, initiatives or any
combination of these.

Reasons cited for a broad interpretation of the term

“policy” included:

¢ a formal written policy 1s not necessary to
achieve good outcomes in board and senior
management gender diversity.

e it is appropriate for the market (and not
legislation) to dictate what type of policy would
be appropriate in differing situations and to
provide sufficient flexibility to reflect the
different approaches issuers may take.

e issuers are best positioned to determine their
approaches to board diversity policies.

In noting its support for a broader interpretation of
“policy”, however, one commenter believed that, in
general, formal, written and board approved policies
will encourage positive change and so are preferable
to board and company reliance upon normative
practices which may perpetuate the status quo.

One commenter suggested the imposition of a test
for the existence of an informal policy. If an issuer
is not able to articulate a summary of its diversity
policy objectives and provisions, then it should
disclose that it does not have a formal or informal

have a written policy regarding the representation of
women on boards. If an issuer does not have a
written policy, but rather has an informal, unwritten
policy, then the issuer may explain why it has not
adopted a written policy by referring to its informal,
unwritten policy and explaining why it believes that
approach is appropriate for its particular
circumstances.
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policy for the purposes of this disclosure
requirement and explain why not.

34.

Disclosure
requirement
regarding
normative
practices

Two commenters suggested that issuers should
disclose their reliance on either written policy or
normative practices.

As noted above, an issuer is required to disclose
whether it has adopted a written policy and, if not,
explain why it has not done so. The explanation
may include references to the issuer’s reliance on
normative practices.

35.

Availability of
policy

One commenter suggested that if an issuer publicly
discloses a formal policy, the issuer should indicate
where the policy can be found.

If an issuer has adopted a written policy regarding

the representation of women on its board, the issuer

1s required to disclose:

e ashort summary of its objectives and key
provisions,

¢ the measures taken to ensure that the policy has
been effectively implemented,

e annual and cumulative progress by the issuer in
achieving the objectives of the policy, and

e whether and, if so, how the board or its
nominating committee measures the
effectiveness of the policy.

We believe that this summary information provides
investors with sufficient information regarding the
policy. An issuer 1s welcome to provide further
information about the policy, or a link to the policy,
if the issuer believes that information will be helpful
to investors.

36.

Additional
disclosure related
to lack of policy

Two commenters suggested that an issuer be
required to disclose, if the issuer has not adopted a
policy regarding the representation of women on the

If an issuer has not adopted a policy, the issuer must
disclose its reasons for not doing so. In addition, we
note that disclosure of risks or opportunity costs
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board, why it has not done so and explain any risks | associated with decisions is not typically required
or opportunity costs associated with the decision not | under our corporate governance disclosure
to have such a policy. requirements set out in NI 58-101.
37. | Additional Two commenters expressed concern regarding the We agree that measurement of a policy’s
disclosure related | potentially broad interpretation of the phrase effectiveness is important. As a result, if an issuer
to measurable “measurable objective” set out in the summary has adopted a policy regarding the representation of
objectives of information to be provided regarding a policy. They | women on its board, the issuer 1s required to
policies suggested that an issuer be required to disclose a disclose, among other things:
short summary of the measurable objectives of a e a short summary of its objectives and key
policy, including numerical targets (actual and provisions,
percentage based on board size over the last five e annual and cumulative progress by the issuer in
years) and key provisions. achieving the objectives of the policy, and
¢ whether and, if so, how the board or its
nominating committee measures the
effectiveness of the policy.
The Rule Amendments do not require issuers to
adopt a policy. If adopted, however, it is left to
issuers to decide how to frame their objectives.
In addition, we note that an issuer is required to
disclose any targets that it has adopted regarding
women on its board. See the discussion below under
“Disclosure of targets adopted regarding the
representation of women on the board and in
executive officer positions”.
38. | Mandating One commenter believed that the adoption of formal | We have not mandated any policies or practices. We
policies written policies should be explicitly mandated. The | think that corporate governance matters can be

commenter noted that the lack of a policy can easily
be explained leaving shareholders no better off than

effectively and flexibly addressed through a
“comply or explain” approach. We believe that
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prior to a new rule being implemented.

1ssuers should be able to decide whether a formal,
written policy regarding the representation of
women on the board is the appropriate approach for
the issuer after considering its particular
circumstances. Once disclosure has been made,
investors can then evaluate the issuer’s approach.

39.

Providing
guidelines or
setting out best
practices
regarding
diversity

One commenter suggested that National Policy 58-
201 Corporate Governance Guidelines (NP 58-201)
be updated to include recommended policies on
gender diversity. This guidance would provide a
framework for companies to develop their policies
and benchmark their progress.

Similarly, three other commenters observed that no
corresponding changes have been made to NP 58-
201 in connection with the Proposed Amendments.

One of these commenters suggested that the
outcomes that disclosure requirements are intended
to support should be defined so that results can be
assessed. The commenter suggested drawing on the
language from OSC Report 58-402 outlining
stakeholder perspectives on the value of diversity on
boards and in senior management.

Two of these commenters noted that the Proposed
Amendments are not really a “comply or explain”
model because there is no outlined policy or best
practices to be complied with. They believed that
NP 58-201 should be updated to include adoption of
a gender diversity policy as well as consideration of

The Rule Amendments leave it to issuers to decide
which corporate governance policies and practices
relating to gender diversity are appropriate for their
particular circumstances. Issuers must disclose their
policies and practices so that investors may use that
information to inform investment and voting
decisions. We may consider amendments to NP 58-
201 in the future in order to provide guidance on
corporate governance policies and practices relating
to gender diversity.
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gender diversity in relation to board appointments

and management succession planning amongst “best

practices”.

Two commenters suggested “best practices” for
issuers.

Examples of suggested “best practices” included:

public companies should adopt a gender
diversity policy,

nominating committees should consider gender
diversity when identifying candidates for
nomination to the board and in making
recommendations should consider gender
diversity of the board as a whole,

boards should consider gender diversity when
carrying out management and succession
planning,

director term limits,

reviewing workplace polices, practices and
decision-making processes to identify factors
resulting in systemic discrimination, and
activities to cultivate skills and technical
knowledge in women in industries from which
they have historically been excluded such as
mentorship programs.
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D. Consideration of the representation of women in the director identificatio

n and selection process

40. | Support for Eleven commenters supported requiring disclosure | We acknowledge these comments of support.
disclosure of regarding the consideration of the representation of
consideration of | women in the director identification and selection
the representation | process.
of women in the
director Cited reasons for support included:
identification and | e This requirement will increase the probability
selection process that disclosed processes will be based on

objective criteria.

e This requirement will allow stakeholders to
assess an issuer’s level of engagement on these
issues.

e This disclosure will allow shareholders to assess
an issuer’s intentions regarding greater diversity.

In expressing its support for the Proposed

Amendments, one commenter noted this

requirement would not pro-actively address the

question of the board’s underlying commitment to
gender diversity.

41. | Additional Five commenters supported explicit requirements The Rule Amendments require an issuer to disclose
disclosure for disclosure of other factors considered in the

regarding director
identification and
selection

director identification or selection process.

For example, additional suggested disclosure items
included:

e the use of search firms,
¢ the female candidates included in the search,
e the number of female candidates included in the

whether and, if so, how the board or nominating
committee considers the level of representation of
women on the board in identifying and nominating
candidates for election or re-election to the board.
Issuers may adopt a variety of approaches to
director identification and selection, including those
suggested by the commenters. The Rule

Amendments provide issuers with the flexibility to
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search, including those without any prior public | determine the approaches that are best-suited for
company board experience, their particular circumstances.

e the search criteria, such as the board skills
matrix, and

e how the representation of women is integrated
into the succession planning process.

42. | Additional Two commenters were of the view that issuers for If an issuer does not consider the level of

disclosure which the board does not consider the level of

requirement if no
consideration of
the representation
of women

representation of women on boards in identifying
and nominating candidates should be required to
explain any risks or opportunity costs associated
with the decision not to have such a policy (in
addition to disclosing their reasons for not doing
S0).

representation of women on the board in identifying
and nominating candidates for election or re-
election to the board, the issuer must disclose its
reasons for not doing so. The disclosure of risks or
opportunity costs associated with particular
decisions is not typically required under the

corporate governance disclosure requirements set
out in NI 58-101.

E. Consideration given to the representation of women in executive officer appointments

43. | Support for Eight commenters supported requiring disclosure of | We acknowledge these comments of support.
disclosure of the | the consideration given to the representation of
consideration women in executive officer appointments.

given to the
representation of
women in
executive officer
appointments

Reasons for support of this requirement included:

e This disclosure will contribute to the progression
of women into executive officer positions and
thus widen the pool of potential board
candidates.

o This disclosure may encourage additional action
on the part of issuers to identify barriers to
advancement and solutions to such barriers.

e This disclosure will lead to an increase in the
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number of women who have the requisite skills,
management experience and credentials at an
executive officer level to be considered for
corporate board appointments.

44, | Concerns Five commenters expressed concerns about the We acknowledge these comments. The Rule
regarding authority of securities regulators to regulate the Amendments are consistent with the securities
authority over appointment of executive officers. regulatory approach to corporate governance, which
executive officer often requires disclosure of certain information
appointments Four commenters believed that the appointment of | pertaining to executive officers (for example,

executive officers is within the authority of the executive compensation disclosure) in order to
board. One such commenter noted that it should be | provide greater transparency to investors. This
left up to boards to measure the consideration given | increased transparency allows investors to make
to the representation of women in executive officer | more informed investment and voting decisions. We
positions within issuers’ organizations. believe that an issuer’s overall approach to
corporate governance includes the role of the board
One commenter suggested that the disclosure in appointing executive officers.
requirements about female executive officers at the
issuer and subsidiary levels may exceed the scope of
the current corporate governance disclosure regime.
One commenter also expressed that, in addition to
the board, human rights legislation and provincial
labour codes should be left to deal with these
operational and human rights issues.
F. Issuer’s targets regarding the representation of women on the board and in executive officer positions
45. | Support for Ten commenters supported the requirement for non-

disclosure of
targets

venture issuers to disclose whether or not they have
adopted targets for women on the board and, if not,
why not. Nine commenters supported a similar

We acknowledge these comments of support.
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requirement regarding targets for women in
executive officer positions.

One commenter noted the “comply or explain”
approach with respect to targets will encourage
1ssuers to adopt targets in each of the suggested
areas.

One commenter recognized that some issuers may
find target-setting to be a useful tool within the
context of their board renewal policies. However,
the commenter noted that some issuers may find
that targets do not fit within their cultures and may
have other approaches to enhancing diversity that
they believe to be more appropriate. This
commenter supported a disclosure model whereby
such issuers would be required to disclose how they
otherwise plan to encourage diversity.

46.

Concerns
regarding
disclosure of
targets

Two commenters expressed concern about requiring
disclosure of targets. These commenters believed
that the Proposed Amendments could impede
flexibility to implement policies that are most
appropriate for a particular organization.

One commenter was of the view that disclosure of
diversity targets may lead to de facto mandates by
proxy advisors and governance organizations. This
pressure may lead issuers to nominate directors or to
appoint executives without due deliberation or the
benefit of proper succession planning.

The Rule Amendments are intended to allow issuers
to adopt policies and practices that are tailored to
their particular circumstances. We agree that there
should be an appropriate, deliberate process for the
nomination of directors and the appointment of
executive officers. The Rule Amendments are
intended to provide further transparency into the
process and to provide investors with information to
make investment and voting decisions.
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47. | Concerns Two commenters noted that there are a number of We agree that a number of factors are involved in
regarding factors that a board or nominating committee will selecting and nominating board candidates and that
disclosure of consider as it recruits new board members. Best diversity may be one of many factors considered.
targets — other practice requires a competency assessment, or skills | This disclosure requirement is not intended to
selection criteria | matrix, for the new board as a whole to be detract from the importance of other director

considered. A potential board member’s gender, selection criteria, but rather provide greater

cultural and ethnic background are often important | transparency into whether gender diversity is one of
to selection, but are not the only considerations. the factors taken into consideration in the director
These commenters were of the view that it would be | selection and nomination process.

unfortunate if the disclosure requirements for

gender diversity “targets”, framed as they are, were

to mischaracterize an issuer’s strategic governance

intentions as to board and senior management

composition.

48. | Disclosure of One commenter suggested that issuers should also We agree with this comment. We have amended the
targets be required to disclose the actual targets themselves. | disclosure requirement in item 14 [Issuer’s Targets
themselves Regarding the Representation of Women on the

Board and in Executive Officer Positions] of Form
58-101F1 to clarify that an issuer should disclose
the actual targets, if any, have been adopted.

49. | Target ranges One commenter suggested that targets should be set

within a range rather than based on absolute
percentages.

The definition of “target”, as set out in the Rule
Amendments, is a number or percentage, or a range
of numbers or percentages, adopted by the issuer of
women on the issuer’s board or in executive officer
positions of the issuer by a specific date. Issuers
may choose the appropriate formulation of their
targets for their particular circumstances.

39




Topic

Summary of comments

Responses of Participating Jurisdictions

50.

Disclosure of
timeframe for
achieving targets

Two commenters thought that the time frame for
achieving targets should also be disclosed.

We agree with these comments. The definition of
“target” refers to a specific date by which an issuer
aims to achieve a specified level of representation of
women in leadership roles. As a result, when
disclosing a target, the issuer will be required to
disclose that date. The Rule Amendments allow
issuers the flexibility to determine the target date, if
they are implementing a target.

51

Mandated targets
or quotas

Six commenters were in favour of mandated targets
or quotas while seven commenters were opposed to
or noted risks associated with the imposition of
prescriptive quotas and targets.

Of the commenters that favoured mandated targets
or quotas, some suggested that such targets or
quotas should be established by the securities
regulator while others suggested that issuers should
be required to set their own targets.

One of these commenters also expressed support for
mandating targets related to the appointment of
women to executive officer positions.

One commenter suggested that the goal should be
for the 1ssuer to demonstrate evidence of a rate of
increase of women on the board across a reasonable
length of time, such as a five-year period.

One commenter suggested targets should apply to
the representation of both women and men on the
board, with the minimum target percentage for each

The Rule Amendments do not mandate the adoption
of targets or quotas, but rather require disclosure of

whether targets are in place and, if so, the details of

those targets. The Rule Amendments are intended to
allow issuers to adopt policies and practices that are
tailored to their particular circumstances.
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in the range of 30 to 40 percent to allow for
flexibility.

G. Number of women on the board and in executive officer positions

52.

Support for
disclosure of
number of
women on the
board and in
executive officer
positions

Twelve commenters supported requiring disclosure
of the number of women on the board and eleven
commenters supported requiring disclosure of the
number of women in executive officer positions.

One such commenter was of the view that
disclosure of the number of women on the board
and in executive officer positions may more easily
facilitate industry comparisons to positively effect
change.

One commenter noted that information relating to
the number of women on the board and in executive
officer positions is often already being reported and
captured within the framework of the Global
Reporting Initiative or is required to be reported
under employment equity legislation. However, the
commenter was supportive of making this
information easy to find and analyze for investors.

We acknowledge these comments of support.

We agree that disclosure of the number of women
on the board and in executive officer positions may
provide useful information to investors and may
more easily facilitate comparisons among issuers.

53.

Additional
disclosure —
disclosure of
number of
women
employees

Four commenters expressed interest in diversity at
other levels of an organization, beyond the board
and executive officer positions.

In particular, three commenters suggested that it
would be useful to also require the proportion of
female employees in the whole organization.

We have not required disclosure of the number of
female employees in the entire organization. This
disclosure requirement relates to corporate
governance and the representation of women in
leadership roles. Issuers are welcome to provide
information about the proportion of female
employees in their organizations if they think that
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information will be helpful to investors.

54. | Additional One commenter supported the disclosure by issuers | The focus of this disclosure requirement is on the
disclosure — of the number of women on their nominating representation of women on boards and in senior
disclosure of committees as they are one of the “gate keepers” for | management and the consideration of women on the
women on the board. board as part of the director selection and
nominating nomination process.
committee

55. | Additional One commenter was of the view that the Proposed The Rule Amendments do not require the disclosure
disclosure — Amendments should require disclosure of the of the number of men on the board. Issuers are
disclosure of number of men on the board. welcome to provide information about the
number of men proportion of all genders if they think that

information will be helpful to investors.

56. | Disclosure of Seven commenters expressed concern about the

number of
women in
executive officer
positions at
subsidiaries of
the issuer

requirement to disclose the number of women in
executive officer positions at an issuer’s
subsidiaries.

Reasons for the concerns included:

e Reporting at the subsidiary level may create a
significant tracking and reporting burden for
large corporate groups and it was questioned
whether the cost and time to generate annual,
reliable data on the number and proportion of
executive officers who are women for each of
the issuer’s subsidiaries may outweigh its
benefit, especially for larger issuers.

e Due to their sizes, many “executive officers” of
these subsidiaries, despite their titles, may not be
senior leaders of the issuer. Thus, including

We acknowledge the challenges that may, in some
cases, be associated with reporting the number and
proportion of women in executive officer positions
for all subsidiaries. However, we think that
disclosure regarding subsidiaries will be meaningful
in some instances such as in the context of a holding
company with operating company subsidiaries.

The Rule Amendments, therefore, limit the
disclosure requirement to “major subsidiaries’ as
that term is defined in National Instrument 55-104
Insider Reporting Requirements and Exemptions.

For the purpose of the Rule Amendments, the term
“major subsidiary” means a subsidiary of an issuer

it

- (a) the assets of the subsidiary, as included in the
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these statistics as part of the disclosure
requirements may result in an inaccurate
understanding of the level of diversity at the
issuer level.

e Senior leaders of the issuer may also be
“executive officers” of a subsidiary, which could
result in double-counting.

As alternatives to the proposed disclosure

requirement:

e Two commenters preferred that the disclosure
requirements be limited to a “major subsidiary”
as the term is defined in National Instrument 55-
104 Insider Reporting Requirements and
Exemptions.

e One commenter suggested providing issuers
with the flexibility to decide whether or not to
include subsidiary entities in their disclosure as,
in some circumstances, disclosure on gender
diversity in a particular operating subsidiary
may be more meaningful than disclosure on the
issuer/parent.

¢ One commenter proposed eliminating the
requirement to disclose the number and
proportion of executive officers at subsidiary
entities of the issuer, who are women.

1ssuer’s most recent annual audited or interim
statement of financial position, are 30 per cent
or more of the consolidated assets of the issuer
reported on that statement of financial position,
or

(b) the revenue of the subsidiary, as included in the
issuer’s most recent annual audited or interim
statement of comprehensive income, is 30 per
cent or more of the consolidated revenue of the
issuer reported on that statement.

Definition of
executive officer

Six commenters were of the view that there should
be a broader definition of the term “executive
officer”. Reasons cited for broadening the definition
included that the disclosure would not be broad
enough or meaningful enough to reflect the

We believe that it is important for there to be a
consistent objective definition of “executive officer”
for comparative purposes (both within an issuer
year-over-year and across issuers). We do not
believe that it is necessary to introduce an additional
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existence and effectiveness of diversity programs in | definition to represent senior management in Form
an organization or align with the policy intent of 58-101F1. Issuers are welcome to provide
this disclosure requirement. additional information about women in other

leadership roles.

Four such commenters were of the view that the

definition of “executive officer” should be

broadened to include members of senior

management.

Two commenters suggested allowing issuers the

discretion to define “senior management™ or the

group in respect of whom disclosure is made.

58. | Need for Four commenters were of the view that disclosure We believe that the Rule Amendments provide

flexibility in requirements should be flexible enough to allow issuers with the flexibility to provide information on
reporting issuers to provide information that makes sense a consolidated basis should they wish to do so.

within their organization, such as on a consolidated
basis.

H. Review of compliance with any new disclosure requirements after issuers have provided disclosure for three annual
reporting periods

59.

Support for
review of
compliance after
issuers have
provided this
disclosure for
three annual
reporting periods

Thirteen commenters supported a review of
compliance with the new disclosure requirements
after issuers have provided this disclosure for three
annual reporting periods.

One such commenter was of the view that a review
in three years be considered if there has been limited
progress following the implementation of the
disclosure requirements.

We acknowledge these comments of support. The
Participating Jurisdictions have committed to
conduct a review of compliance with the Rule
Amendments after issuers have provided disclosure
for three annual reporting periods. One of the key
objectives of this review will be to assess the
effectiveness of the disclosure requirements in
achieving their intended purpose.
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One such commenter expressed that it is important
to monitor and report the progress towards gender
diversity on boards and in senior executive positions
in order to evaluate companies’ responses to
changing policy direction and overall policy
effectiveness.

One such commenter requested assurance that a
review of the progress in increasing gender diversity
on corporate boards and in senior management in
three years be officially incorporated in the OSC
work plan.

60.

Support for a
review of the
effectiveness of
the disclosure
requirements on
an annual basis

Five commenters suggested a review timeline that
was distinct from the three year review
recommended in OSC Report 58-402.

Three commenters believed that an annual review
would better facilitate further action in three years if
adequate progress does not occur following the
implementation of the disclosure requirements;
whereas, one commenter favoured a review after
five years. Still another commenter believed that
given the slow progress in improving board
diversity, following an initial three year review,
reviews should take place on an annual basis
thereafter.

>

Two of the commenters that supported annual
reviews believed that it is important to conduct a
review each year, similar to the annual review
conducted in the UK following the Davies Report

We believe that a three year period is the
appropriate interval after which to conduct a
compliance review. A three year period will give
issuers enough time to demonstrate year-over-year
progress to their shareholders.

In the ordinary course, we would publish a notice
regarding the outcome of an issue-oriented review
along with staff guidance in cases where we believe
that information would be helpful to issuers and
investors.
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and similar to the two year review published in
March 2013 in Australia.
One commenter in favour of an annual review
supported the idea of a compliance review along
with the publishing of the results so that progress
can be monitored.

61. | Support for Ten commenters recommended consideration or We acknowledge these comments. Possible
additional implementation of additional measures if there has | outcomes of the review may include:
measures if been insufficient progress following implementation | e changes in the disclosure made by the issuers in
progress of the disclosure requirements. the review sample, either on a historical or
insufficient

following review

One commenter believed that consideration of
further measures, if a lack of progress is noted in the
compliance reviews, could strengthen the overall
proposal.

One commenter was of the view that the final
review must be fully defensible with a thorough
evaluation process of what the company has done,
and what it is going to do, before a decision is made
to impose any sanctions.

Examples of further measures mentioned by

commenters include:

o revisiting the “comply or explain” approach,

e requiring that director term limits be
implemented in order to stimulate board
refreshment,

e imposing quotas,

e imposing sanctions,

prospective basis,

e the publication of staff guidance on compliance
with the disclosure requirements, and/or

e recommendations for further amendments to NI
58-101 or other regulatory action.

46




No.

Topic

Summary of comments

Responses of Participating Jurisdictions

e 1mposing or requiring the compulsory adoption
of certain policies,

e requiring compulsory adoption of certain
objectives,

e encouraging companies to conduct rigorous
individual director evaluations and avoid
automatic re-nomination of directors, and

¢ mandating a best practice.

One commenter expressed that “comply or explain”
is at times insufficient and mandating a best practice
may be required to reach the goal of widespread
adoption. Two commenters were of the view that
sanctions may be necessary to effect the required
changes.

I. Other comments

62. | CSA Two commenters suggested that it would be At this time, there are several CSA jurisdictions

harmonization beneficial for regulators to work towards a participating in this initiative. Under the proposed
harmonized framework that applied across Canada. | approach, all TSX-listed issuers would be subject to
the same requirements across Canada.

63. | Appropriate One commenter suggested consideration of the These disclosure requirements are governed by NI
method of appropriate method of disclosure for each target 58-101. Disclosure should be made in accordance
disclosure audience, such as within the issuers’ annual proxy with that rule in an issuer’s management

circular, or in the annual report. mformation circular or AIF, as the case may be.
64. | Creating One commenter suggested that governments and We note the federal government’s consideration of

opportunities for
women

businesses should encourage mentorship and
sponsorship opportunities for women.

ways to increase the representation of women on
private and public boards as detailed in its report
Good for Business: A Plan to Promote More
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Women on Canadian Boards, which was released in
June 2014.

65.

Comparison to
the SEC’s
diversity
disclosure
requirements

One commenter drew parallels between the
Proposed Amendments and the United States
Securities and Exchange Commission’s (SEC’s)
board diversity disclosure amendments. However,
the commenter pointed out that the SEC’s initiative
has had limited impact to date and compliance with
the three year old disclosure enhancement has been
relatively poor. The poor compliance, according to
sources cited by the commenter, can be attributed to
too much discretion and high ambiguity in the rules.

We believe that the Rule Amendments are notably
distinct from those of the SEC. The Participating
Jurisdictions have proposed to conduct an issue-
oriented review following three reporting cycles. In
addition, the CSA regularly undertakes reviews to
ensure that rules and policies have their intended
impact and effect.

66.

Additional
measures

One commenter suggested that consideration be

given to practices such as:

e expanding indicators around statistical and or
accompanying qualitative data regarding the
representation of women in organizations,

e leadership training and education, recognition
and mentorship, and

e corporate-wide efforts and organizational culture
shifts to transcend a narrow focus of women’s
leadership promotion simply at board and
executive levels.

Although the Rule Amendments do not specifically
require such disclosure, issuers are welcome to
disclose additional measures that they have
undertaken if they think that the information will be
helpful to investors.

67.

Regulatory
burden and
associated
compliance costs

Three commenters were of the view that the
imposition of new requirements on issuers raises
concern about costs and regulatory burden.

One commenter made reference to OSC research
which suggests that few issuers currently have

We note that a requirement to adopt policies and
procedures has not been mandated. In accordance
with CSA Staff Notice 58-306 — 2010 Corporate
Governance Disclosure Review, the disclosure
provided should be clear and meaningful and not
standardized.
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gender diversity policies. The commenter suggested
that in order to help mitigate the costs that issuers
may incur to draft and to adopt such policies, it may
be advisable to provide flexible and scaled guidance
about the content of typical policies and how issuers
can cost effectively implement and monitor
compliance with them. The commenter also
suggested offering guidance to issuers about how
they can provide concise and meaningful disclosure
for the Proposed Amendments.

Two commenters recommended an exemption for
small TSX-listed companies with sales that are less
than a certain amount.

68.

Impact on
sharcholder rights
and corporate
democracy

Two commenters were concerned that the “comply
or explain” approach could lead to intensified
measures such as quotas or sanctions which would
have a negative impact on corporate democracy.
These commenters also expressed concern about
balancing shareholder rights and corporate
democracy with diversity objectives.

One commenter noted that the board appointment
process is impacted by stakeholders other than the
nomination committee.

One commenter suggested addressing the issue of
increased proxy access by shareholders so that
sharcholders could bring forward diverse candidates
if nominating committees failed to do so.

The Rule Amendments provide reporting issuers
with the flexibility to determine which, if any,
policies and procedures are most appropriate to their
circumstances. The Rule Amendments are also
intended to provide investors with the information
needed to make informed investment and voting
decisions. Issuers are at liberty to disclose further
information relating to their nominating committees,
if they think it will be relevant to investors.
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69. | Measure of Two commenters offered comments regarding the The objectives of the Rule Amendments are to
success of the measurement of success of the disclosure enhance transparency for investors and to promote
disclosure requirements. more effective boards and better corporate decision-
requirements making.
One commenter was of the view that the initiative
would only be successful if the proportion of We agree that proxy boilerplate would not
women on Canadian boards increases and it constitute compliance with the Rule Amendments
becomes commonly felt in the Canadian business and expect issuers to provide investors with
community that the changes have made boards meaningful information for making investment and
better. This commenter was also of the view that if | voting decisions.
issuers produced proxy boilerplate to comply with
the requirement, the nitiative would have failed.
70. | Phased-in Seven commenters favoured and twenty We acknowledge the views of commenters that
implementation commenters opposed a phased-in implementation of | support as well as those that oppose a phased-in

the disclosure requirements.

Of the twenty commenters that preferred a single
compliance date for all non-venture issuers, two
commenters expressed that they did not think that
the disclosure requirements were onerous enough in
order to justify a delay.

Three commenters noted that phased-in
implementation was not required because issuers
could address implementation delays by explaining
them in accordance with the comply or explain
model and one of these commenters expressed, in
particular, that smaller non-venture issuers should
not be discouraged from pursuing diversity
objectives, as their efforts will help to build
diversity of the overall pool of directors and

implementation of these requirements. We agree
with commenters who oppose a phased-in
implementation as we believe this approach will be
more straight-forward. We note that the Rule
Amendments do not require issuers to implement
any specific policies or procedures. Issuers have the
option to indicate why they have not implemented
policies or procedures and to indicate their future
intentions.
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executives.

One commenter was of the view that within a
“comply or explain” framework, smaller non-
venture issuers who do not currently have a policy
for board diversity can demonstrate progress by
submitting a plan to become compliant.

One commenter was of the view that a phase-in
period would serve no purpose, except for issuers
who are reluctant to comply.

Of the seven commenters that supported phased-in
implementation, three commenters were of the view
that issuers would benefit from having some time to
adjust to these new requirements, and therefore,
they suggested that the Proposed Amendments
should not be effective until at least one year after
they are adopted.

One commenter suggested a gradual phase-in of the
Proposed Amendments, beginning, in the first year,
with larger TSX 60 Index issuers; followed by the
application to all TSX Composite Index issuers the
following year. The commenter suggested that
smaller venture issuers should be encouraged to
comply but should not be required to do so just yet.

Similarly, one commenter indicated that they would
support a maximum of a one year delay in
application to smaller non-venture issuers. This
commenter believed that phasing-in the Proposed
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Amendments would give issuers time to implement
mentorship programs to increase the interest of
qualified women in pursuing board and executive
positions.

One commenter suggested that the “comply or
explain” approach be enhanced to include a
requirement for issuers to set and disclose targets
and a timeline to achieve those targets regarding the
representation of women on the board. The
commenter was of the view that, since they were
proposing an enhanced version of the disclosure
requirements, it would be appropriate to phase-in
this enhanced version gradually beginning with
issuers in TSX 300 index, for the first year and
applying to all non-venture reporting issuers the
following year.

One commenter suggested a two-phased approach.
In a “comply or explain” regime, all non-venture
issuers should be required to comply with the
disclosure requirements immediately upon their
effectiveness. The OSC should then facilitate a
round-table of these issuers to discuss problems and
provide best practices in resolving them. Based on
the outcome of those discussions consideration
should be given to requiring venture issuers to adopt
the Proposed Amendments.
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71. | Support for Three commenters were of the view that the We believe that it is appropriate to limit the
compliance by disclosure requirements should apply to venture disclosure requirements to non-venture issuers, at
venture 1ssuers issuers in addition to non-venture issuers. this time. Venture issuers are welcome to provide
this information voluntarily.
One such commenter suggested encouraging
smaller venture issuers to comply without making
compliance mandatory at this point in time.
One commenter did not believe that the
recommendations would impose undue hardship or
that the cost to venture issuers would outweigh the
benefit to Canadian market participants.
72. | Application based | Five commenters were of the view that the We agree with these comments and note that we
on issuer market | disclosure requirements should apply to all non- generally do not base the application of disclosure
capitalization venture issuers and that there should not be a requirements on the basis of market capitalization.

distinction based on market capitalization.

One such commenter was of the view that the
incremental effort for small non-venture issuers will
be de minimus relative to current disclosure
requirements.

One such commenter was of the view that, since one
of the reasons offered for under-representation of
women on boards is the lack of suitable candidates,
membership on boards of smaller i1ssuers may be an
effective pathway for women to move to the boards
of larger firms.
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73.

Broader concept
of diversity

Thirteen commenters suggested that the scope of the
Proposed Amendments should be expanded from
gender diversity to diversity more broadly; whereas,
two commenters expressed that the requirements
should be limited to gender diversity, at this time.
Still another commenter did not express a position
about whether the Proposed Amendments should
address a broader concept of diversity but posed
several questions.

Frequently cited examples of other diversity factors
that might be addressed included race, nationality,
ethnicity, cultural background, aboriginal status, age
and disability. Other factors that commenters
mentioned included geographical background,
sexual orientation, skills, experience, education,
expertise, stakeholder perspectives and management
capabilities.

Of the commenters that supported a broader concept
of diversity, four commenters disclosed that their
board diversity policy included a wide range of
criteria including gender, age, ethnicity and
geographic background.

One commenter who favoured disclosure regarding
diversity more generally was of the view that if
regulatory changes regarding increased board
diversity are to achieve improved governance and
board performance, then the disclosure requirements
should look beyond gender diversity to include a
wide range of attributes.

We acknowledge that there are many forms of
diversity and believe that boards and senior
management teams benefit from having a variety of
views and perspectives. We believe that compliance
with the Rule Amendments presents an opportunity
for issuers to consider their approach to diversity
more generally and may encourage issuers to
voluntarily provide information about their policies
and procedures to promote diversity more generally.
In general, continuous disclosure requirements are
implemented to provide investors with information
to allow them to make informed investment and
voting decisions. Accordingly, issuers are welcome
to provide disclosure surrounding diversity in
general if they think that information will be helpful
to investors.
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One such commenter suggested expanding the
concept of diversity to include other aspects which
also merit recognition in disclosure documents.

One such commenter suggested that the focus
should be having diversity as a whole on the board.

One such commenter was of the view that the
disclosure requirements should be considered a first
step towards a broader diversity agenda.

Two commenters expressed concern about whether
the Proposed Amendments would ensure diversity
amongst women recruited to leadership positions.
One such commenter suggested an alternative of
revising the Proposed Amendments to promote the
appointments of a diverse group of women. This
commenter also pointed out that other jurisdictions
that have adopted a “comply or explain” model such
as the United States, the United Kingdom and
Australia do not entirely limit their requirements to
gender such that Ontario would stand alone amongst
these jurisdictions in their singular focus on gender.

One commenter believed that there are many
segments of Canadian society that can lay claim to
under-representation on Canadian boards and that
broader perspectives reflect Canadian demographic
realities.

On the other hand, of the two commenters that
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favoured addressing only gender diversity, one

commenter expressed that a broader concept of
diversity at this time would only serve to enable
certain issuers to evade the rules around gender
diversity.

One commenter, in addition to asking why the
disclosure requirements were limited to women only
and asking whether consideration had been given to
transgendered people and certain minorities, asked
why not let shareholders decide and stated that is all
about getting shareholder returns.
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