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Introduction

The Canadian Securities Administrators (CSA or we) are publishing for a 60-day comment
period expiring September 15, 2025 our proposed approach to oversight of an independent
dispute resolution service that can make binding decisions (the identified ombudservice) together
with additional matters described below. It is anticipated that the Ombudsman for Banking
Services and Investments (OBSI) will be the identified ombudservice.

The foundation of the CSA’s approach to oversight of OBSI would include designation or
recognition orders (each, a designation order) and a Memorandum of Understanding among
participating CSA jurisdictions (the MOU). The designation order would set out the terms and
conditions that OBSI would be bound by upon designation or recognition as the identified
ombudservice,' while the MOU would detail how the CSA would oversee OBSI. ? Together, the
designation order and the MOU make up the CSA’s proposed approach to oversight (the oversight
framework). To implement the oversight framework, enabling legislation will be required in each
participating jurisdiction.

The CSA is also publishing for comment proposed refinements to the regulatory framework (the
proposed framework) published by the CSA for comment on November 30, 2023 (the 2023 CSA
Notice). The proposed framework includes a two-stage process for how OBSI would resolve a
complaint, with an investigation and recommendation stage (stage 1) and an optional review and
decision stage (stage 2) conducted by OBSI. The proposed refinements would require OBSI to
appoint external decision makers to conduct the processes at stage 2 if OBSI’s recommendation at
stage 1 meets a monetary threshold (the proposed refinements). Specifically, if either party
initiates stage 2 regarding a stage 1 recommendation of $75,000 or more, the proposed refinements
contemplate that OBSI would be required to appoint an external decision maker or panel of
external decision makers to conduct the review and issue a final and binding decision at stage 2.
The proposed refinements recognize the potential impact higher-value recommendations may have
on the parties once it becomes a binding decision and are aimed at addressing concerns raised by
commenters in response to the 2023 CSA Notice.

Many CSA jurisdictions will require legislative amendments to enable the proposed framework,
including the oversight framework. Any amendments to local acts would be proposed by

L published for comment as Annex A.
2 published for comment as Annex B.



governments. Proposed legislative amendments would only become law in a CSA jurisdiction if
they are proclaimed and in force in that jurisdiction. Nothing in this Notice or the decision to
publish this Notice should be considered as an indication of whether such legislative amendments
will be made in any jurisdiction.

The British Columbia Securities Commission (BCSC) supports the outcomes intended by this
project, but did not participate in the 2023 proposal for comment of the amendments to National
Instrument 31-103 Registration Requirements, Exemptions and Ongoing Registrant Obligations
(NI 31-103) or proposed changes to Companion Policy 31-103CP Registration Requirements,
Exemptions and Ongoing Registrant Obligations (31-103CP). The BCSC is not participating in
the publication of the designation order or the memorandum of understanding. British Columbia
is considering legislative changes that may achieve the same outcomes as those intended by the
proposed framework. The BCSC is interested in feedback about the oversight framework, the
proposed refinements, and OBSI’s limitation period and will take comments into consideration.

In Québec, the Autorité des marchés financiers (AMF) provides, pursuant to its governing
legislation, conciliation and mediation services to consumers of financial products and services,
including retail investors. The AMF is participating in the CSA consultation by proposing to
maintain the exemption applicable to firms registered in Québec regarding the dispute resolution
services requirements under NI 31-103. That being said, most retail investors in Québec also have
access to OBSI’s dispute resolution. Although OBSI would not be designated or recognized as an
identified ombudservice in Québec, OBSI’s non-binding services would remain available to retail
investors in Québec. Given this context, the AMF would continue participating in the oversight of
OBSI, as detailed in the MOU.

Background

On November 30, 2023, the CSA jurisdictions other than the BCSC published for comment
proposed amendments to certain complaint handling provisions of NI 31-103, as well as proposed
changes to 31-103CP, which would form part of the proposed framework in those jurisdictions.
The BCSC supports the outcomes intended by the 2023 CSA Notice.

The 2023 CSA Notice also described potential key structural elements of the proposed framework
along with the CSA’s rationale for proposing these elements. This included an overview of the
CSA’s proposed approach to enhanced oversight of OBSI that would broadly follow the approach
for oversight of entities such as self-regulatory organizations.

The proposed framework is intended to provide fair and accessible dispute resolution as an
alternative to litigation. This includes addressing the problem of low settlements that is enabled by
the power imbalance between typical retail clients and firms. Although it is anticipated that OBSI
will be the identified ombudservice, the proposed framework, oversight framework, and the
proposed refinements would only apply to OBSI’s investment mandate.



Overview of OBSI’s dispute resolution process under the proposed framework published in
2023

As noted above, the proposed framework introduced two stages to the dispute resolution process.
Stage 1 would carry forward OBSI’s current investigative processes, using the inquisitorial
approach, and result in a recommended outcome (recommendation).

After OBSI makes a recommendation, the complainant or the firm could object to the
recommendation within a specified time (the acceptance period). A recommendation would
become final and binding after:

e OBSI receives acceptance of the recommendation from both the complainant and firm; or

o the end of the acceptance period if the firm did not object to the recommendation and if the
complainant accepted the recommendation or did not object to it.

If either or both the complainant and the firm object to OBSI’s recommendation, the complaint
proceeds to stage 2 where OBSI would review the recommendation and issue a decision. The 2023
CSA Notice proposed that during the review and decision stage, a senior OBSI decision maker
who was not involved at stage 1 would consider the party’s formal objection to the
recommendation. The senior OBSI decision maker would apply the essential process test to
maximize the speed, efficiency, and clarity of processes while resolving the dispute in a fair
manner. The essential process test would enable the senior OBSI decision maker to use processes
that range from inquisitorial to adversarial, but with adversarial processes anticipated to be used
infrequently. At the end of stage 2, the senior OBSI decision maker would provide a decision to
the parties.

If the complainant initiated the stage 2 review, then the stage 2 decision would be final and binding
on both parties once issued. If stage 2 was not initiated by the complainant, the complainant would
be able to accept or reject the decision within a specified time (the post-decision period). In the
exceptional circumstance where the complainant has not accepted or rejected the decision by the
end of the post-decision period, the decision would become final and binding on both parties.

Once a decision becomes final and binding, firms would be required to promptly comply with the
decision. As stated in the 2023 CSA Notice, it is contemplated that a final decision may be filed
with the courts as a court order if a firm fails to comply with the final decision.

Highlights of comments and responses regarding oversight and appeals

The comments received in response to the 2023 CSA Notice generally supported the CSA
developing an oversight regime that balances accountability with independence for OBSI.
Commenters expressed interest in the CSA’s ongoing development of its oversight framework;
however, their recommendations on the approach to oversight varied. Some commenters called for
an approach that would not unreasonably encroach on OBSI’s existing level of independence as
an organization, while others called for greater oversight once OBSI receives binding authority.
Many commenters also expressed concern about the absence of a substantive external right of
appeal from a binding decision of OBSI.



Although commenters generally support a fair, accessible, and cost-effective dispute resolution
service, a significant portion identified as a concern the absence of a mechanism to appeal a
binding decision. Many commenters, including those that are otherwise supportive of a dispute
resolution service with binding authority, advocated strongly for an external appeal mechanism
beyond judicial review, and expressed significant concern related to, among other things:

e the internal stage 2 review process under the proposed framework, given the risk of
perceived or actual bias, noting that a review by an independent party outside of OBSI
would instill confidence in the proposed framework

e procedural fairness, even with the introduction of the essential process test, the application
of which would rely on OBSI’s discretion

o the absence of a statutory right of appeal

While the CSA remains confident in OBSI’s ability to resolve disputes in a fair and independent
manner, the CSA is proposing refinements to the proposed framework to further promote trust and
confidence in the binding dispute resolution process while maintaining accessibility and
efficiency. The proposed refinements are intended to address stakeholder concerns in a more
economical way than a statutory right of appeal to a securities tribunal or a court would. As
discussed in the 2023 CSA Notice, an appeal process would increase expense, delay, and
complexity for all parties. In contrast, the proposed refinements offer a targeted approach to
addressing stakeholder concerns that also limits the potential costs to the parties and preserves the
accessibility and efficiency of OBSI’s dispute resolution processes which are distinct from
traditional judicial processes. Specifically, the introduction of external decision makers, who
would be retained on a contractual basis rather than being employed full-time by OBSI, provides
the opportunity for parties to have their submissions heard by someone external to OBSI in
instances where a higher compensation amount is at issue before a binding decision is rendered.
Under this approach, OBSI’s processes will continue to apply, and parties would not need to retain
legal counsel for assistance navigating formal judicial or quasi-judicial procedures to have their
matter resolved.

The CSA believes the proposed refinements, together with the CSA’s enhanced approach to
overseeing OBSI, strike an appropriate balance between maintaining OBSI’s level of
independence and ensuring a level of accountability that is commensurate with the authority to
make final and binding decisions for compensation up to $350,000.

Comments regarding OBSI’s limitation period

Some commenters raised concerns about OBSI’s six-year limitation period applying in a binding
authority context since many jurisdictions in Canada have a two-year limitation period for pursuing
a civil action in court. Other commenters noted that the limitation period for a civil action should
remain suspended until OBSI closes a complaint. A few advocated for broader guidelines relating
to a “reasonable” timeframe to bring a complaint instead of a specified time limit.



While the CSA is not proposing a change to the limitation period at this time, this consultation
provides some additional background information and invites comments regarding OBSI’s six-
year limitation period.

The Oversight Framework

It remains the CSA’s view that implementing the proposed framework would enhance the
accessibility and efficiency of the dispute resolution process through OBSI, provide fairness for
both firms and complainants, and enhance investor protection and confidence in the investment
services sector. Our view is that a comprehensive oversight framework that clearly sets out how
OBSI would be accountable to the CSA while also recognizing the unique role of an independent
dispute resolution service would further these outcomes as well.

The CSA’s current engagement with OBSI’s investment mandate is set out in a memorandum of
understanding, dated December 1, 2015, which includes standards for OBSI to meet with respect
to areas such as governance, independence and standard of fairness, fees and costs, processes to
perform functions on a timely and fair basis, and core methodologies for dispute resolution.

The current memorandum of understanding also established a Joint Regulators Committee (JRC)
whose membership is presently comprised of CSA designated representatives from the Alberta
Securities Commission, the BCSC, the Ontario Securitiecs Commission, and the AMF, and
representatives from the Canadian Investment Regulatory Organization. The JRC’s role is to:

e facilitate a holistic approach to information sharing and monitoring of the dispute
resolution process with an overall view to promoting investor protection and confidence in
the external dispute resolution system;

e support fairness, accessibility and effectiveness of the dispute resolution process; and

e facilitate regular communication and consultation among JRC members and OBSI.

The 2023 CSA Notice contemplated that OBSI would be subject to enhanced regulatory oversight
commensurate with OBSI’s proposed ability to make final and binding decisions. In our view, an
enhanced oversight regime would require, among other things, that OBSI operate in the public
interest, that OBSI meet certain corporate governance standards set by the CSA, CSA approval of
OBSI’s key governing documents (e.g., Terms of Reference, procedural rules, etc.), more robust
reporting practices, and examinations by the CSA of OBSI against the obligations in the
designation order and local enabling legislation.

To that end, the CSA has developed:

e adraft designation order that includes the terms and conditions that OBSI would be bound
by if designated as the identified ombudservice, and



e adraft MOU that, on execution, would be an agreement among jurisdictions (designating
regulators’) regarding their oversight of OBSI as the identified ombudservice and that
sets out the CSA’s proposed oversight review methodology. The MOU anticipates
establishing an oversight committee to co-ordinate and discuss oversight activities and the
approval of, or non-objection to, certain key documents of OBSI (the OBSI Oversight
Committee). We anticipate that transitional provisions would also be added to a final
version of the MOU to account for the possible staggered implementation of the proposed
framework, including the oversight framework.

(a) Governance

It is anticipated that under the terms and conditions of the designation order, OBSI would be
required to (among other things):

e maintain a separation between the roles of the Chief Executive Officer (CEO) and
Chair of the Board of Directors (the Board)
e maintain appropriate term limits for members of the Board

e maintain skills matrices for the Board, CEO, ombudsperson and external decision
makers

e ensure its dispute resolution process remains independent and impartial from the Board

e cnsure its corporate governance effectively addresses its public interest obligation,
which includes providing independent and impartial dispute resolution services.

Additionally, the nomination of independent directors, appointment of the CEO, and changes to
the skills matrices listed above would require concurrence of the designating regulators.

(b) CSA Approval of Documents

It is anticipated that any changes to the following would require prior approval by designating
regulators, following consideration by the OBSI Oversight Committee:

e the terms of reference, by-laws, procedural guidelines,* or any other governing
documents of OBSI

e the corporate governance structure of OBSI
e the charter or mandate of the Board and each of its committees

o the assignment, transfer, delegation, or sub-contracting of the performance of all or part
of OBSI’s functions or responsibilities

e the access criteria and process for a firm to become a member of OBSI

3 AMF would participate in the MOU with respect to the supervision of OBSI’s non-binding services provided to Québec

investors and registered firms.

#Including material relating to the application of the fairness standard and the essential process test that would be required
under subsection 5(1)(a) of Appendix A to the Designation Order (see Annex A).



e loss calculation methodologies

e the fee model in determining membership fees for firms.

Similarly, any material changes to the following would require prior approval by designating
regulators, following consideration by the OBSI Oversight Committee:

e the Board and employee code of conduct and written policy about managing potential
conflicts of interest

e the functions OBSI performs
e OBSI’s organizational structure, including the location of OBSI’s offices.

In instances where there are proposed changes to a document that OBSI publishes detailing its
complaint handling process, including any procedures, the CSA would require that they be
published for comment before the designating regulators provide their decisions. Where proposed
changes have no material impact on investors, firms, or OBSI generally, they would not be required
to be published for comment.

(¢) Reporting Obligations

The oversight framework sets out the designating regulators’ expectations for OBSI with respect
to reporting, including prior or prompt notification to the OBSI Oversight Committee of significant
events, such as any potential material violations of applicable securities legislation by a firm of
which OBSI becomes aware in the ordinary operation of its activities.

Additionally, OBSI would be required to submit written reports regarding its operations, including
summary statistics for the previous quarter regarding all complaints, and a summary of files (if
any) that were referred to the OBSI Oversight Committee. OBSI would also be required to submit
to the OBSI Oversight Committee on an annual basis a written report containing, among other
things, a self-assessment of how it is meeting its mandate. This report would include a certification
by OBSI’s CEO and general counsel that OBSI is in compliance with the terms and conditions set
out in the designation order.

The CSA must also receive reasonable prior notification of material changes to OBSI’s internal
procedural guidelines or any document it intends to publish to the public that could have significant
impact on the firms or the capital markets. OBSI must receive confirmation from the CSA that it
has no questions or comments on these documents before proceeding with the changes or
publication of the material.

(d) Periodic examinations by the CSA

To confirm OBSI is compliant with the designation order and to ensure that regulatory
expectations are met, the designating regulators may perform periodic reviews of OBSI’s
functions, including reviews relating to specific investment complaint cases considered by OBSI.
Such reviews may include the sampling of OBSI recommendations and decisions to identify any
relevant trends and patterns. The reviews will be focused on OBSI’s performance of its functions



and will have no bearing on the outcome of OBSI cases or constitute an appeal of the findings or
process. For example, periodic examinations, combined with reporting, would help the CSA
identify whether OBSI’s interpretation of securities regulatory requirements and policy is
consistent with the views of the designating regulators.

OBSI could be required, at the direction of the CSA, to undergo independent third-party
evaluations of its operations at minimum once every three years, and to seek the CSA’s input on
its proposed response to any recommendations arising from the third-party evaluation.

Refinements to the Proposed Framework

As mentioned above, the proposed refinements would apply in cases where a party objects to a
stage 1 recommendation that meets or exceeds $75,000. In those cases, rather than appointing a
senior internal decision-maker to conduct the stage 2 review and issue a binding decision, OBSI
would be required to appoint a single or panel of external decision maker(s).

The external decision makers would not be employees of OBSI but instead would be retained by
OBSI on a part-time basis. They would be appointed to a roster that would be maintained by OBSI
and approved by the CSA. We anticipate that this roster would largely comprise industry experts,
lawyers and relevant technical experts.

The external decision makers would receive the same training that decision makers who are
employed by OBSI ordinarily receive. This includes training relating to the application of the
fairness standard, the essential process test, and decision writing. To ensure consistency in OBSI
decision making, all stage 2 processes would be conducted in the same manner regardless of
whether the reviewing decision maker is an external decision maker or not.

The proposed designation order contemplates that OBSI would, given its unique expertise, train
all decision makers and would identify and avoid conflicts of interest regarding all decision
makers.

While OBSI would be required to appoint a single or panel of external decision makers for stage
2 reviews of stage 1 recommendations that meet or exceed $75,000, OBSI would be free to exercise
its discretion when assigning decision makers to all other stage 2 reviews. For example, in a case
where OBSI recommends compensation below $75,000 or no compensation at all at stage 1, OBSI
could assign an external decision maker to an ensuing stage 2 review or determine that a stage 2
review should be conducted by a panel of both internal and external decision makers. When
determining who would conduct the stage 2 review where the stage 1 recommendation was less
than $75,000, OBSI would take into consideration the nature of the dispute as well as the skills
and experience needed to achieve an efficient resolution of the dispute. We expect that OBSI will
develop processes and criteria to determine when to assign external decision makers to complaints
below the monetary threshold, which would be subject to the CSA’s oversight.

The proposed monetary threshold of $75,000 is intended to ensure that enhanced procedures apply
at stage 2 where OBSI recommends monetary compensation at stage 1 that is sufficiently high and
therefore of more significant impact to the parties, without compromising the accessibility,



fairness, and overall efficiency of OBSI’s dispute resolution process for most cases. Stipulating
that higher value cases require external decision makers would also limit the potential cost impact
on firms. Since OBSI operates on a cost-recovery basis and allocates its budget between different
industry sectors using OBSI’s services in the form of membership fees, additional cost
requirements on OBSI from retaining external decision makers would be passed on to firms.
Table 1: OBSI Investment Case Recommendations Over $50,000 (FY 2020 — 2024)

Range 2020 2021 2022 2023 2024  Total
$100,000 & over 2 4 3 - 7 16
$75,000 - $99,999 - 1 - 3 - 4
$50,000 -$74,999 2 3 2 5 7 19
Total 4 8 5 8 14 39

Based on the information from Table 1, on average, there were about 3 cases where OBSI
recommended an amount above $100,000, 4 cases in which OBSI recommended an amount above
$75,000, and close to 8 cases in which OBSI recommended an amount above $50,000 in each
fiscal year since 2020. While this past data cannot predict the quantum of recommendations upon
implementation of the proposed framework, it provides helpful guidance for setting an appropriate
monetary threshold in cases involving significant values while maintaining the accessibility and
efficiency of the proposed framework.

Limitation Periods

Generally, limitation periods set out the amount of time a party has to commence a claim against
another party. In the context of civil litigation, limitation periods are set by provincial laws, which
vary by jurisdiction.

While legal limitation periods do not apply to complaints considered by OBSI, for fairness reasons,
OBSI imposes a limitation period on claims that complainants can bring to them.®> Section 5.1(e)
of OBSI’s Terms of Reference states that OBSI may investigate a complaint it receives provided
OBSI is satisfied that the complainant raised their complaint with their firm within six years after
the complainant knew or ought to have known about the circumstances from which the complaint
arose. This limitation period is reflected in the definition of “complaint™ at subsection 13.16(1) of
NI 31-103. The same limitation period also applies to OBSI’s banking mandate.

Maintaining OBSI’s six-year limitation period would provide uniformity across CSA jurisdictions
for accessing OBSI’s dispute resolution services and is in line with the proposed framework’s
policy goal of providing an accessible alternative to court.

5 Limitation Period, “OBSI’s approach to the six-year limitation period”, at https://www.obsi.ca/en/how-we-work/our-

approaches/limitation-period/.




-10-

Request for Comments

In addition to any general comments you may have, we also invite comments on the specific
questions below:

1. Is $75,000 an appropriate threshold amount to require OBSI to appoint an external decision
maker or a panel of external decision makers at stage 2?

2. Does setting a monetary threshold for the requirement to appoint an external decision maker
at stage 2 impact the accessibility of the proposed framework for investors?

3. What would be potential advantages and disadvantages of permitting OBSI to appoint senior
OBSI staff not involved in the stage 1 process to a panel conducting the stage 2 process in
cases that meet or exceed the proposed monetary threshold, if the majority of the panel is
comprised of external decision makers?

4. Does the oversight framework strike the appropriate balance between ensuring OBSI’s
accountability and maintaining OBSI’s organizational and decision-making independence?

5. What would the impact be of maintaining OBSI’s current six-year limitation period?

Please submit your comments in writing on or before September 15, 2025 and address your
submission to all of the CSA as follows:

British Columbia Securities Commission

Alberta Securities Commission

Financial and Consumer Affairs Authority of Saskatchewan
Manitoba Securities Commission

Ontario Securities Commission

Autorité des marchés financiers

Financial and Consumer Services Commission of New Brunswick
Superintendent of Securities, Department of Justice and Public Safety, Prince Edward Island
Nova Scotia Securities Commission

Securities Commission of Newfoundland and Labrador

Registrar of Securities, Northwest Territories

Registrar of Securities, Yukon Territory

Superintendent of Securities, Nunavut

Please deliver your comments only to the addresses below. Your comments will be distributed to
the other participating CSA members.
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Meg Tassie The Secretary

Senior Advisor, Legal Services, Ontario Securities Commission
Capital Markets Regulation 20 Queen Street West

British Columbia Securities Commission 22" Floor, Box 55

1200 - 701 West Georgia Street Toronto, Ontario

P.O. Box 10142, Pacific Centre MS5H 3S8

Vancouver, British Columbia V7Y 1L2 Fax: 416 593-2318

Fax: 604 899-6506 comments@osc.gov.on.ca

mtassie(@bcsc.be.ca

Me Philippe Lebel

Corporate Secretary and Executive Director,
Legal Affairs

Autorité des marchés financiers

Place de la Cité, tour PwC

2640, boulevard Laurier, bureau 400
Québec (Québec) G1V 5C1

Fax : 514-864-6381
Consultation-en-cours(@]lautorite.qc.ca

We cannot keep submissions confidential because securities legislation in certain provinces
requires publication of the written comments received during the comment period. All comments
received will be posted on the websites of each of the Alberta Securities Commission at
www.albertasecurities.com, the Autorité des marchés financiers at www.lautorite.qc.ca and the
Ontario Securities Commission at www.osc.gov.on.ca. Therefore, you should not include personal
information directly in comments to be published. It is important that you state on whose behalf
you are making the submission.

Contents of Annexes
This Notice contains the following annexes:

Annex A — Draft Designation Order for the identified ombudservice
Annex B — Draft Memorandum of Understanding

Questions
Please refer your questions to any of the following:

British Columbia Securities Commission
Meg Tassie Isaac Filate
Senior Advisor Senior Legal Counsel

Capital Markets Regulation Capital Markets Regulation
(604) 899-6819 (604) 899-6573

mtassie@bcsc.be.ca ifilate@bcsc.be.ca
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Alberta Securities Commission
Eniko Molnar

Senior Legal Counsel

Market Regulation

(403) 297-4890
eniko.molnar@asc.ca

Manitoba Securities Commission
Arian Poushangi

Legal Counsel

(204) 945-1513

arian.poushangi@gov.mb.ca

Financial and Consumer Affairs Authority of Saskatchewan

Mobolanle Depo-Fajumo

Legal Counsel

Securities Division

(306) 798-3381
mobolanle.depofajumo2@gov.sk.ca

Ontario Securities Commission
Frank McBrearty

Senior Legal Counsel

Investor Office

Toll Free: 1-877-785-1555
fmcbrearty@osc.gov.on.ca

Autorité des marchés financiers
Cindy Coté

Senior Policy Analyst
Distribution Practices and SROs
(418) 525-0337, ext. 4814

Toll Free 1-800-525-0337
cindy.cote@lautorite.qc.ca

Vivian Lee

Senior Legal Counsel
Investor Office

Toll Free: 1-877-785-1555
vlee(@osc.gov.on.ca

Gabriel Chénard

Senior Policy Analyst
Supervision of Intermediaries
(514) 395-0337, ext. 4482
Toll-free: 1 800 525-0337
gabriel.chenard@lautorite.qc.ca

Financial and Consumer Services Commission of New Brunswick

Clayton Mitchell

Registration and Compliance Manager
(506) 658-5476
clayton.mitchell@fcnb.ca

Jake Calder

Manager, Policy — Securities
(506) 700-5991
Jake.calder@fcnb.ca




Nova Scotia Securities Commission
Doug Harris

General Counsel, Director of Market
Regulation and Policy and Secretary
Doug.Harris@novascotia.ca
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