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The Commission is asked to determine if it is in the
public interest that all trading in the securities of Universal
Pol lution Control (Int.) Inc. ("Universal") shall permanently cease
and that Harold Gerhart ("Gerhart") and d obal Financial Resources
Inc. ("dobal") cease trading in Universal securities; and that any
exenptions of The Securities Act, 1988 (the "Act") and its
regul ations not apply to any trades in securities of Universal by
Gerhart, dobal and Universal. The question is whether trades were
made of securities as they are defined in the Act and regul ati ons.

There is no dispute as to the followng facts set out in
t he Amended Notice of Heari ng:

1. d obal and Universal are bodies corporate, registered to carry
on business in the Province of Saskatchewan;

2. Gerhart is the President and a Director of both d obal and
Universal and he resides at the Cty of Regina, in the

Provi nce of Saskat chewan;

3. Ger hart, Gl obal and Universal (sometimes hereinafter



Harol d Gerhart and

d obal Financi al Resources Inc. and

Uni versal Pollution Control (Int.) Inc.
Deci si on

Page 2

10.

2

collectively referred to as the "Respondents") have from
February, 1988 to date solicited and received the approximate
sum of $163, 000.00 from ten Saskatchewan residents w shing to
receive distribution and marketing rights for waste liquid
di sposal systens ("Products") to be nmanufactured by Universal;

The Respondents are not and have never been registrants wthin
t he neani ng of the Act;

Universal and dobal are not reporting issuers within the
nmeaning of the Act, nor has a receipt been issued by the
Director to the Respondents for a prospectus wth respect to
any distribution of securities by the Respondents within the
meaning of the Act, nor has an exenption within the neaning
of the Act been granted to the Respondents.

The Saskatchewan residents have individually entered into
contracts ("Distribution Agreenents”) w th Universal

The Distributor Agreenent provi des that each  of t he
Saskat chewan residents pays to Universal a sum of nobney as a
product prepaynent and that Universal guarantees the delivery
of products to the Saskatchewan residents wthin 120 days of
the Distribution Agreenent;

The Respondents are not licensed or exenpted from |icensing

11.

12.

13.

pursuant to The Mdrtgage Brokers Act;

The Respondents did not at any tine prior to June 16, 1989 set
up a trust account or segregated account to hold the
approxi mate sum of $163,000.00 received from the Saskatchewan
residents nor did the Respondents establish any fund from

which to nmake repaynent of the anounts referred to in
par agraph 9 above;

The product prepaynent anounts received from the Saskat chewan
residents, totalling approximtely $163,000.00, went into the
general funds of the Respondents. The Respondents have

expended all of this noney in the devel opnent of Universal's
products;

No products have either been allocated or delivered to any
Saskat chewan residents to date and as Universal's products are
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still in a developnental stage, Universal is not capable of
making allocation or delivery of any products wuntil the

14.

15.

manuf act uri ng process has conmenced;

No date has been established for the comencenent of the
manuf act uri ng process for Universal's products;

Nei t her d obal nor Universal have any significant assets nor
have current audited financial statenents been prepared for
either conpany; It was agreed by both counsel that this point
shoul d indicate that the Respondents have no significant assets
other than a Ilicensing agreenent wth the patent holder
of a waste di sposal system

By way of a witten undertaking provided to the

Comm ssion staff dated the 15th of June, 1989, Cerhart, d obal and
Uni versal (the "Respondents") acknow edged that:

1.

From February, 1988 to date they solicited and received the
approximate sum of $163,000.00 from Saskatchewan residents
wshing to receive distribution and marketing rights for
products to be manufactured by Universal;

They have expended all nonies received from Saskatchewan
residents in the devel opnent of Universal's products;

No products have been delivered to Saskatchewan residents to
date and as Universal’s products are still in a devel opnental
stage, Universal is not capable of making delivery of any
products until the manufacturing process has comrenced;

No date has been established for the comencenent of the
manuf acturing process for Universal's products;

The staff of the Saskatchewan Securities Conm ssion (the
"Conmi ssion") has advised the Respondents that in the opinion
of the staff, the activities of the Respondents in soliciting
and receiving funds from Saskatchewan residents constitutes
trading in securities within the nmeaning of The Securities
Act, 1988, S.S. 1988, c. S-42.2 (the "Act");

They are not and have never been registrants within the neaning
of the Act;

Uni ver sal and d obal are not reporting issuers within the
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neaning of the Act, nor has a receipt been issued by the
Director to the Respondents for a prospectus wth respect to
any distribution of securities by the Respondents within the
meaning of the Act, nor has an exenption wthin the neaning
of the Act been granted to the Respondents.

The Respondents also wundertook anong other things to
place in trust wth their solicitor all suns received in
Saskatchewan to be returned on certain conditions to the
i ndi viduals, a condition that was not conpiled with by the hearing
dat e.

The disagreenent with the Commssion staff is over
whet her the docunents including the contract and acconpanying
bookl et and conduct of Gerhart constituted trading in a security.
These docunents were unique. They attenpted to transfer a right
to sell a product (Distributorship) in a specific area as well as
constitute an order for the itemto be distributed and give a right
to apply for a low interest |oan on assets to be provided by the
purchaser as well a credit for additional product if there was any
delay in providing it after the agreed date. It also included a
right to a refund together with interest if the product was not
delivered by the agreed date in regard to which the information
di stributed provided for the execution of prom ssory notes in favor
of the investor.

The Respondents agreed to a cease trade and renoval of
exenptions requested related to the sale of any security that
provided for any financing or |oan agreenent. The Respondents’
counsel acknow edged the agreenment's constituting a security by
virtue of it providing for loans if nothing else. The issue to be
deci ded then was whether an agreenent w thout that provision but
providing for the distributorship of the product and providing for
a credit on the purchase of product or for interest in lieu in the
event of delay would constitute trading in a security as defined
in the Act nanmely by virtue of being a trade in inconme contracts,
debt instrument, or investnent contracts.

The Respondents used this contract according to the needs
of the purchaser, either as a distributorship for a pollution
reduction device to which was attached the possibility of a |ow
interest loan which was a priority to the investor or if it was
perceived the investor has a real interest in investing in the
distributorship with no interest in obtaining a |oan, the interest
payabl e woul d be stressed in the alternative in any del ay of
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delivery. The final contract would vary between the parties as a
result.

The ot her uncontroverted fact in evi dence (the
Respondents produced no w tnesses) was that regardl ess of when the
contracts were entered into all parties were told that there would
be a product for sale in no later than 120 days. However, there
was no contract in existence to manufacture nore itens to sell
Only the one prototype shown investors existed.

The fact is that regardless of what the investors were
told by Gerhart about the commencenent of sales there was no neans
of conplying with the agreenent as promsed and no neans of
conpleting the agreenment other than with additional funding from
nore "distributorship" sales. | ndependent|ly obtained financing
m ght conceivably be used but the Respondents provided no evidence
that it was in place or that funds were retained to ensure
conpletion or finance production. The Respondents' counse
suggests that there was financing potential from the exclusive
agreenent the Respondents had with the patent holder of the
prototype. Evidence was presented to show however that the patent
hol der, Raynond Patrick Briltz, had been convicted of fraudul ent
m srepresentation of a patent of an identical or simlar type. The
Respondents' counsel was surprised at this fact stating it to be

unknown to him He then confronted his client Gerhart with the
certificate of <conviction and it was obvious that it was not
unknown to Gerhart. That conviction would no doubt affect any

financi ng potential.

The Comm ssion holds that even an agreenent of the type
considered by the Respondents not to be a security, a
distributorship sale with a credit on delay for nore product or
interest is in fact a security. This arises because there is no
product in existence. It would not be a schene to provide for
distribution but rather at best a schene to raise noney for
production. The only way this should be done is by full disclosure
by prospectus of all relevant risks. I f the Respondents had even
had a bona fide contract with set delivery dates with a reasonable
conpetent manufacturer one mght have considered that they were
selling a distributorship and product rather than a security. But
where they had none and were only raising funds which one m ght
charitably presune they intended to use eventually for production
they were dealing in a contingent interest in a docunent that could
only be considered a security.
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This interpretation is consistent with section 2(1)(ss)
of the Act the instrunment being a docunent constituting evidence
of title to or interest in the assets or earnings of a person

2(I)(ss)(||) or a note or other evidence of indebtedness
.certificate of a share or interest, ... 2(1)(ss)(v) or any
agreenent providing that noney received will be repaid or treated

as a subscription to...units or interests at the option of the
recipient or of any person or conpany 2(1)(ss)(vii) and if by
virtue of none of these +then as any investnent contract
2(1)(ss)(xiv)

The test of what is an investnent contract is outlined
by the Supreme Court of Canada in Pacific Coast Coin and OSC
Decenber 1977 O S.C. B. 322(SCC) where it nodified the "Howey" test
requirenents of investnent of noney, in a conmon enterprise, in
expectation of profits, solely from the efforts of the pronoters
or athird party.

Rat her than "solely" it was determned that it was only
necessary that the managerial effort of the pronoter or sone other
person played an essential or substantial role in the naking of the
profits. The Comm ssion finds that in either the actual schene or
the proposed one the Respondent would have to arrange to have the
product manufactured. That fact is sufficient to make the interest

sold a security regardless of its other attributes. It is a
significant factor distinguishing this agreenment from a franchise
to sell "Watkins" products or "Fuller Brushes”

The circunstances attached to the sales involved here
show how warranted the requirenent is to treat the interest as a
security requiring full disclosure through a prospectus. It would
be doubtful if anyone would have invested if they knew the true
state of the likelihood of manufacture or the backgrounds of the
pronoter and the patent hol der.

Havi ng decided the contract in any event is a security
on these grounds it is not necessary to decide if it is on any
ot her ground such as a debt instrunment and if so whether as such it
is exenpt wunder section 81(1)(e). The Respondents have the
opinion of the Comm ssion that any agreenent even nodified to
renmove financing provisions and the interest or product credit
constitutes a security in the absence of product.

The order requested by the Conmi ssion staff is therefore
granted for a permanent cease trade of Universal Pollution Contro
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securities and that Harold Gerhart and d obal Financial Resources
Inc. be ordered to permanently cease trading of any securities of
Uni versal and that the exenptions contained in The Securities Act,
1988 and the reqgul ations be by section 135(1) ordered not to apply
to any trades in securities of Universal by Gerhart, dobal and
Uni ver sal .

DATED at the <city of Regina, in the Province of
Saskat chewan this 8th day of Septenber, 1989.

MARCEL de | a GORGENDI ERE, Q C.
CHAI RVAN

SASKATCHEWAN SECURI TI ES COWM SSI ON



